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论警察自由裁量权的规制原则

张  冲  金  蓉

摘要：为防止警察自由裁量权的滥用，应当对它进行有效规制。关于警察自由裁量权，传统规制主要采

用形式主义的法律路径，其在内容上涵盖扩大立法范围、强化执法监督、推进司法审查三个维度的内容。然而，

此种依托规则而展开的形式主义法律规制路径，因存在难以克服的内生性困境，无法实现对警察自由裁量权

的实质性约束。在理论上，警察自由裁量权是一种兼有规则与伦理双重属性的权力，即以规则为依据，以伦

理为内核，这决定了对其规制不能偏重于形式主义法治路径，而应当以“德法合治”原则为基础确立法律与

伦理相结合的规制原则。习近平法治思想中的“德法合治”原则为警察自由裁量权规制原则的确立指明了方向。

之于警察自由裁量权，规制原则确立的路径应以人民主体性与公共性塑造警察权力的伦理基础，并以警察伦

理作为警察自由裁量权的价值指引，最终借由内在的美德伦理与外在的制度伦理共同实现对警察自由裁量权

的实质性规制。
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一、警察自由裁量权的属性与法律规制困境
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（一）警察自由裁量权的属性
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（二）警察自由裁量权法律规制的困境
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（二）注重警察伦理的价值指引
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Ἇ ȋ ̝ Η ₧Ằ ϝ ̝Ӿ ˵ Η ε Ӷ

ᾧ ₯ ₧̒ς Ҳ̾ ή ȋḀ Ә ᴇᵷ  ₧̒ς Η ⅛Ѵ ̝

Η ϝ ή Ằ ₧ ̕ ӑ≠ ₧ Ӷ ή ≢ ӑќһ ȋ

a　[ 美 ] 特里 • 库珀：《行政伦理学：实现行政责任的途径》，张秀琴译，北京：中国人民大学出版社，2010 年，第 214 页。
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（四）制度伦理：外在的规制途径

ӓּתή ӓּת ᴬ Ȋ ́ᾊσᴃѴּכ ᾊσ ₯ ₧ ӓ˾ͧ

₧̒ς ᵷ͟ ‴Ḧ ᴯ ӓּתή ὕẰѱ ȋ ў ӓּת Φѱ ̕ς

 ˵ ӓӶ ̾ Φ ᵠ̦ Ӎ ѱ ᵷ Ӿ ᵅ ίᴬ ̜ ή ӆȋ

ẕ ӓּת ᴬ ′ ϝ ₧Ằ ̘ᴪ ΖШӍ ғ ωҲ ̥ ₧ Ὰ

₵Ҳ ֙ ӓּ̥̝ת ̿͟ΐᾊσ Ấ₅ᵷ Έ ӻ ˵ӝ Ѵ

̝ Ѿ₇֒ᵅӓּתή ֙˿ή ӓּ̒̎֙ת ȋӓּתή ֙ↄ ϝӓּת ᴬή ב

ӓּתή ֙Ѓ ӓּת ίᴬ ₧ Ӷ ή ͮ ₧ ϝ ΖШ₲ᴴ Ὓ

₧ ̜ ϨὕẰ ӓּת ᵷѾẰ ΖШӋ ҝȋẕ ₧ ѱ ӓּת

̡ ₧ ςӓᵷ ӻ ӓ ֒ᵅή ѱ ϝכּ ₧ ӓּת

ς ή ӓӶ ӓּתή ֙ ₯ ₧ ̜ ₲ᵷ ӓ ↨ᴛ

ặ ѡ ₧ ̜ ̝ ᵷ ȋ ή ӓּ֙תↄ ₿ή ӆᵷפ ̜֙ӓּת

ב ̒ ᵷ ֬₿ ₧ Ӷ ή ӆᵷפ ̜֬ӓּת ȋ

כּ ֙ ₧ή ӓ♩ω ₧ Ӷ Η ‴Ḧ ₧ Ԅ ӓ ₿ ₧ Ӷ

̕ ή ӆᵷפ ̜֬ӓּת ӓּת Ӷ ₧ ς ᴛ ή

ӆᵷפ ₧ή ӓּת Ἇȋ
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Abstract: To prevent the abuse of police discretion, effective regulation should be implemented. With regard 
to police discretion, the traditional regulation is mainly a formalism legal path, which covers three dimensions 
in content: expanding the scope of legislation, strengthening law enforcement supervision, and promoting 
judicial review. However, this kind of formalism legal regulation path based on rules cannot achieve substantive 
constraints on police discretion because of the inherent dilemma that is difficult to overcome. In theory, police 
discretion is a power that combines the dual attributes of rules and ethics, that is, based on rules and centered on 
ethics. This determines that its regulation cannot focus on the formalist path of rule of law, but should be based 
on the principle of "rule of virtue and law" to establish a regulatory principle that combines law and ethics. The 
principle of "rule of virtue and law" in Xi Jinping's thought on the rule of law has opened up imaginative space for 
the establishment of the principle of regulating police discretion.  The path of establishing regulatory principles for 
police discretion should shape the ethical foundation of police power based on the subjectivity and publicity of the 
people, and use police ethics as the value guide of police discretion. Ultimately, substantive regulation of police 
discretion can be achieved through the combination of internal virtue ethics and external institutional ethics.
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